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NEW PARTNER ANNOUNCEMENT 

Frasers is delighted to announce that Dr Nguyen Thi Lang has joined 
the firm as a Partner, based in our Ho Chi Minh City office.  We are 
particularly excited by this announcement, in light of the fact that  
Dr Lang is the first Vietnamese national to be appointed as a Partner 
of Frasers. 

Dr Lang is very highly regarded amongst Vietnam’s business 
community, and she was one of the first two people to have been 
awarded a Doctorate of Law from the HCMC University of Law.   
Dr Lang has had a stellar career in the law to date, having trained and 
worked in some of the world’s most prestigious law firms. 

Managing Partner Mark Fraser has commented that, “Dr Lang’s deep understanding of corporate law in 
Vietnam and her outstanding skills both as a draftsperson and negotiator make her a tremendous addition 
to our firm.” 

Dr Lang has nearly 15 years’ experience practising law, and acting for numerous (and wide variety of) 
multinational, foreign, and local companies from all parts of the world and within Vietnam.   

Dr Lang’s practice encompasses all aspects of corporate and commercial work, with particular emphasis on 
mergers and acquisitions, inward investment, commercial and infrastructure projects.  

Mr Fraser would like to announce to all clients and friends of Frasers that, “All of us at Frasers are delighted 
to welcome Dr Lang to our firm.  She will fortify our team with her exceptional skillset, and provide valuable 
support to the operational side of the business, enabling Frasers to continue on its path of development 
and expansion.”  

You can contact Dr Lang on lang.nguyen@frasersvn.com or by calling our Ho Chi Minh City office on  
Tel: +84 8 3824 2733.  

 

 

********************* 
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Since our previous newsletter, there have been several interesting developments in the law. This month’s 
newsletter covers a diverse assortment of issues which we hope will be of interest to many of our readers. 

We report on: 

 A summary of new regulations in the Law on Amendments to the Law on Personal Income Tax; 

 An overview on foreign investment projects in education and training; 

 A brief summary of a draft decree on work permits for foreigners which is proposed to come into force 
as from 1 May 2013;  

 Changes in the regulations for bank guarantees; and 

 A summary of certain regulations on construction permits. 

We trust that you find this edition of the newsletter an interesting read and welcome any feedback or 
comments you may have on any of our topics.  Please feel free to email us with your comments and 
suggestions at newsletter@frasersvn.com. 

Whilst we aim to provide a useful update on new legislation, Frasers’ Newsletter does not constitute formal 
legal advice. Should you feel that you require further information on any of the issues in this edition of the 
Newsletter, please contact us at legalenquiries@frasersvn.com.  

NEW LAW ON PERSONAL INCOME TAX 

On 22 November 2012, after much deliberation, Law 26/2012/QH13, amending the Law on Personal 

Income Tax (Amended PIT Law), was finally passed at the fourth session of Vietnam’s XIII National 
Assembly.  

The Amended PIT Law introduces numerous changes to the personal income tax policies which will affect 
most taxpayers in Vietnam. Some of the most significant amendments are set out below. 

Increased levels of deduction for individual taxpayers and their dependents 

Two of the most controversial changes addressed by the Amended PIT Law are the increase in the amount 
of money considered deductible from the taxable income of an individual prior to calculating his personal 

income tax (Level of Deduction) and the Level of Deduction for dependents.  These issues were settled 
only after lengthy discussions which considered both the pressures of the State budget revenue and 
support for taxpayers struggling through the current economic downturn.  When the Amended PIT Law 
takes effect, the Level of Deduction for individual taxpayers  will be increased from the current 
VND4,000,000 per month (equivalent to approximately US$200) to VND9,000,000 per month (equivalent to 
approximately US$450).  Moreover, the Level of Deduction for each dependent of a taxpayer will increase 
from VND1,600,000 per month (equivalent to approximately US$80) to VND3,600,000 per month 
(equivalent to approximately US$180).   

In addition, according to the Amended PIT Law, if the consumer price index fluctuates more than 20% from 
the date the Amended PIT Law takes effect, or from the date of additional amendments made to the Levels 
of Deduction, the Government shall propose that the Standing Committee of the National Assembly adjust 
the above-mentioned Levels of Deduction accordingly. 

Tax calculations for income from securities transfers 

Pursuant to the current Law on Personal Income Tax (Current PIT Law), an individual being taxed on 
income from the transfer of securities may choose to have such tax calculated either on an ad hoc or on an 
annual basis.  Those individuals who apply for the calculation to be made on an annual basis must register 
with the tax office at the beginning of the year.  However, this registration obligation is no longer provided 
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under the Amended PIT Law.  This change may have been made in light of current challenges faced by 
investors in the stock market who are taxed at a rate of 0.1% of the stock’s selling price if they fail to 
register at the beginning of the year, even if they incur a loss from a decrease in the stock price. 

Protecting against tax avoidance on real estate transfers 

The Amended PIT Law provides that the following sources of income from real property transfers are 
considered to be taxable income: 

(1) Income from the transfer of a land use right and assets attached to the land; 

(2) Income from the transfer of ownership of or use rights associated with residential housing; 

(3) Income from the transfer of a right to lease a land or water surface; and 

(4) Other items of income received from real property transfers in all forms. 

As compared with the Current PIT Law, the new legislation differs only in that it adds the phrase “in all 
forms” at the end of point (4) above.  That seemingly simple change has been made to encompass the 
numerous cases in which parties enter into a type of authorisation agreement whereby the authorised 
person is entitled to all aspects of the property, including rights to possess, use and even to transfer the 
property.  Previously, with such cases, from a technical perspective, no personal income tax obligation 
would arise.  However, in practice, the State authorities were likely to consider that the aim of the parties 
in such cases was to make the transfer of the property, and the Amended PIT Law is expected to prevent 
such cases of tax avoidance from occurring.   

The Amended PIT Law shall be in full force and effect as from 1 June 2013. 

NEW DECREE ON FOREIGN INVESTMENT IN EDUCATION 
AND TRAINING 

On 26 September 2012, the Government promulgated Decree 73/2012/ND-CP on foreign cooperation 

and investment in education (Decree 73) which annuls previous regulations on education and training 
(including vocational training) provided in Decree 18/2001/ND-CP and Decree 06/2000/ND-CP. 

In general, Decree 73 asserts tighter State control over foreign investment in the education and training 
sector. 

Forms of foreign investment in education and training 

Pursuant to Decree 73, foreign investors may invest in the establishment of a new education institution in 
the form of a 100% foreign-invested education institution or a joint venture establishment between 
domestic investors and foreign investors. 

Decree 73 also stipulates that foreign invested education institutions are permitted to offer the following 
levels of education: 

 Short-term training; 

 Preschool education (following foreign education programs for foreign children); 

 Compulsory education (elementary school, middle school, high school, and multi-level education, 
and following foreign education programs, issuing foreign certificates, for foreign and Vietnamese 
students); 

 Vocational education (including vocational training centres, vocational intermediate schools and 
vocational colleges); and 
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 Higher education (including universities and colleges).   

Enrolment of Vietnamese students 

Whilst Decree 73 now allows for the establishment of foreign invested compulsory education institutions 
(under a pilot scheme currently applied in Ha Noi and Ho Chi Minh City only), a cap has been seton the 
enrolment of Vietnamese students.  The number of Vietnamese students in primary schools and middle 
schools must not exceed 10% of the total number of students, and in high schools the number of 
Vietnamese students must not exceed 20% of the total number of students. 

Conditions for establishment of foreign invested educational institutions 

Decree 73 provides for stricter requirements on foreign investment related to the establishment of 
educational institutions. 

With respect to investment capital, the table below sets out investment capital requirements for foreign 
invested education institutions. 

 

In addition, Decree 73 stipulates other conditions in terms of the naming of institutions, the facility, 
education programs and teaching staff. 

Procedural hurdles 

There appear to be more hurdles and challenges in terms of licensing requirements for a foreign invested 
education institution by way of a new three-step process:   

(1) Issuance of the Investment Certificate:    

 contingent on various conditions being satisfied with respect to the master plan, feasibility 
study, and land and financial capabilities; 

 additional and more specific requirements for supporting documents such as contents of the 
feasibility study; and 

 increased involvement by the various competent authorities for appraisal and licensing (the 
Ministry of Planning and Investment, the Ministry of Labour, Invalids and Social Affairs, the 
Ministry of Education and Training and its respective local Departments).      

(2) Decision Approving the Establishment of a Foreign Invested Educational Institution (subsequent to 

No. Type of Education Institution Minimum Investment Capital 
Per Student (Not Including the 
Expense on Land Tenancy) 

Minimum Total Investment 
Capital 

 1 Preschool education VND30 million (equivalent to ap-
proximately US$1,500) 

N/A 

 2 Compulsory education VND50 million (equivalent to ap-
proximately US$2,500) 

VND50 billion (equivalent to ap-
proximately US$2,500,000) 

 3 Short-term training VND20 million (equivalent to ap-
proximately US$1,000) 

N/A 

 4 Vocational training VND60 million (equivalent to ap-
proximately US$3,000) 

N/A 

 5 Vocational education (except for 
vocational training centres) 

VND100 million (equivalent to 
approximately US$5,000) 

VND100 billion (equivalent to 
approximately US$5,000,000) 

 6 Higher education VND150 million (equivalent to 
approximately US$7,500) 

VND300 billion (equivalent to 
approximately US$15,000,000) 
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the issuance of the Investment Certificate): 

 contingent on various conditions being satisfied (and documents provided) for the issuance of 
the Investment Certificate, pre-feasibility study on the establishment of the educational 
institution, land allocation/lease decision by the People’s Committee or other lease, financial 
capability.    

 the competent authorities for this approval shall be the Prime Minister, the Minister of 
Education and Training, the Minister of Labour, Invalids and Social Affairs and the Chairman 
of the People’s Committee at provincial and at district levels, depending on the type of 
education institution. 

(3) Licence for the Provision of Education (subsequent to the issuance of the Decision approving the 
Establishment of a Foreign Invested Educational Institution): 

 the Licence for the Provision of Education must be applied for within 36 months of receiving 
the Decision approving the Establishment of an educational institution.   

 the following conditions must be satisfied in order for the licence to be issued: the 
organisational structure of the educational institution or its campus has been completed; the 
Regulation on organisation and operation of the educational institution conforms with the law; 
certain conditions specific to capital, facilities and equipment, education programs, and 
teaching staff; and the conditions for establishing new faculties, applicable to educational 
institutions that establish new faculties.   

 the competent authorities responsible for granting the licence shall be the Ministry of 
Education and Training, the Ministry of Labour, Invalids and Social Affairs and its respective 
local departments depending on the type of education institution. 

Decree 73 came into effect on 15 November 2012.  

TIGHTER CONTROLS PROPOSED ON FOREIGN 
EMPLOYEES IN VIETNAM 

The Ministry of Labour, Invalids and Social Affairs recently prepared a draft decree on foreign employees 

in Vietnam (Draft).  It is proposed that this Draft would replace Decree 34/2008/ND-CP of the 
Government dated 25 March 2008 with respect to recruitment and administration of foreign employees 

working in Vietnam (and amended by Decree 46/2011/ND-CP dated 17 June 2011) (Decree 34).  

The key regulations of the Draft address the conditions and procedures for issuing work permits to foreign 
employees working in Vietnam.  Compared with Decree 34, the Draft does not include many changes in 
relation to work permits.  However, there are certain legal issues which are unclear under Decree 34 for 
which the Draft provides more detail.  If the decree is issued based on the current Draft, the following 
changes will be of interest: 

 With respect to the application dossier for issuing a work permit, an important new document is 
required in the form of a written approval for recruiting foreign employees issued by the labour 
authorities.  At present, no procedures are set out in the Draft in relation to the issuance of this 
approval, therefore the conditions and requirements for approval are not clear.  We hope that this 
ambiguity will be clarified when the final version of the decree is issued. 

 The maximum term of a work permit will be reduced to 24 months from 36 months as stipulated in 
Decree 34. 

 There is no longer any mention of “extension of the term of a work permit”.  When a work permit 
expires, the Draft states that a new application dossier for a new work permit needs to be submitted 
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to the licensing authorities. 

 Decree 34 does not stipulate the number of years of experience required by a foreigner in order to 
work in Vietnam under Decree 34.  However, according to the Draft, one of the conditions for a 
foreigner to work in Vietnam is that he/she must have at least five (5) years of experience (for an 
expert) or at least three (3) years of experience (for a skilled employee) in a relevant area of 
business.  

The other significant regulation addressed in the Draft is the circumstance in which a foreigner working in 
Vietnam is not required to have a work permit.  If the decree is issued in the current form of the Draft, only 
those foreigners working in Vietnam for a period of less than three (3) months and offering a specialised 
service or handling a specific problem, technical incident or complex technological issue, are exempt from 
the work permit requirement.  This regulation differs from Decree 34, which allows foreigners working in 
Vietnam for a period of less than three (3) months to be exempt from a work permit regardless of the work 
they undertake in Vietnam.  The Draft provides another circumstance in which foreigners working in 
Vietnam are not required to have work permits, which is consistent with Vietnam’s WTO Accession 
Commitments. Those foreigners working in Vietnam who do not require a work permit include those in the 
following circumstances: an internal transfer within an enterprise operating under the scope of 11 
specified service industries.  The Draft further expresses that the Ministry of Industry and Trade will 
provide guidelines with respect to the basis and procedures for identifying foreign employees who are 
internally transferred within an enterprise operating under the scope of those 11 service industries. 

Provided there are no changes, the Draft is expected to be issued and come into effect as from 1 May 
2013. 

CHANGES IN REGULATIONS FOR BANK GUARANTEES 

On 3 October 2012, the State Bank of Vietnam (SBV) issued Circular 28/2012/TT-NHNN (Circular 28) 
replacing Decision 26/2006/QD-NHNN (Decision 26) issued on 26 June 2006 regulating bank 
guarantees. While maintaining the principles of Decision 26, Circular 28 provides a number of key 
changes as follows: 

Definitions changed 

Based on the form in which the guarantee is made, Decision 26 only contemplates a “bank guarantee” as 
a “written undertaking” issued by a credit institution to the beneficiary that it will assume financial 

obligations on behalf of a client (the principal) if the principal does not (or does not properly) carry out its 
financial obligations as committed to the beneficiary.  Moreover, Circular 28 provides that a “bank 
guarantee” is a form of “extension of credit” and shall be granted in the form of a “written undertaking”.  

In addition, in order to standardise the legal provisions on bank guarantees and other provisions on 
foreign exchange control, the definitions of the terms “principal” and “beneficiary” have been both 
amended in Circular 28 to refer to “resident and non-resident organisations and individuals” instead of 
“organisations and individuals inside and outside of Vietnam” as defined in Decision 26.  The definition of 
“resident and non-resident organisations and individuals” is currently provided for in Ordinance 28/2005/
PL-UBTVQH on Foreign Exchange Control dated 13 December 2005 and its implementing legislation. 

Bank guarantees in foreign currency  

Circular 28 allows the guarantor to provide a bank guarantee in foreign currency for resident principals 
with respect to guarantee obligations arising from lawful transactions in foreign currencies, provided that 
the bank guarantee is consistent with the scope of business or provisions of foreign exchange services of 
the guarantor on the domestic market and international market.  “Lawful transactions in foreign currency” 
will be the transactions permitted in accordance with Vietnamese legislation on foreign exchange control.  
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Bank guarantees to non-resident principals 

Whether the beneficiary is a resident or non-resident, a credit institution is allowed to provide a bank 
guarantee to a non-resident principal, which (i) is an enterprise established and operating overseas with 
capital contributions from a Vietnamese enterprise in the form of direct offshore investment in order to 
implement projects or plans for production and business in compliance with the lawful operational scope 
of the principal; or (ii) makes an escrow deposit of the full 100% value of the guarantee.  

However, a branch of a foreign bank is only allowed to provide bank guarantees to a non-resident 
principal if (i) the beneficiary is a resident; or (ii) if the non-resident principal makes an escrow deposit of 
the full 100% value of the guarantee. Other bank guarantees provided to other non-resident principals 
shall be subject to the written approval of the SBV.  

Moreover, a guarantor is required to submit a standard report form to the SBV within two (2) working days 
from the date upon which a bank guarantee is issued to a non-resident principal. Breach of this obligation 
may result in the guarantor not being allowed to provide a bank guarantee to the non-resident principal. 

Signature requirements 

Recent claims from guarantor banks that their bank guarantees are considered invalid due to the 
guarantee being executed by unauthorised persons raises the issue of the execution and validity of bank 
guarantee documents.  

While the legal representative of the guarantor is empowered to execute the bank guarantee documents 
on behalf of the guarantor under Decision 26, Article 15 of Circular 28 provides strict requirements that 
the bank guarantee documents must be executed by the legal representative, the person managing 
guarantee activities risks, and the person evaluating the guarantee.  

This new provision of Circular 28 supports the argument that more signatures will prevent unauthorised 
parties from executing and granting bank guarantees.  However, a number of opposing arguments 
consider this new provision to be unnecessarily complicated and presents an opportunity for banks to 
avoid their guarantee obligations. 

Vietnamese language prevails against foreign languages 

Both Decision 26 and Circular 28 require that all documents relating to a guarantee transaction be made 
in Vietnamese.  Foreign language versions can also be made if necessary.  

Circular 28 further confirms that in case of any inconsistency between the Vietnamese language version 
and other versions in foreign languages, the Vietnamese version shall prevail.  

Transitional provision 

Circular 28 came into effect on 2 December 2012, while the guarantee undertakings executed prior to the 
effective date of Circular 28 shall continue to be implemented in accordance with the executed 
agreement, until termination of the guaranteed obligations.  However, Circular 28 also provides that any 
amendment or addition to these undertakings must comply with its provisions. 

CONSOLIDATING PROVISIONS ON CONSTRUCTION 
PERMITS  

In an effort to consolidate the management of issuing permits for different types of construction works 
including residential houses, the Government issued Decree No.64/2012/ND-CP dated 9 April 2012 

(Decree 64).  This Decree came into effect on 20 October 2012 and supersedes the provisions on the 
issuance of construction permits set forth in Decree No.12/2009/ND-CP and Decree No. 83/2009/ND-CP 
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on the management of investment projects for construction works, as well as the provisions on the 
issuance of construction permits for underground works in Decree No. 39/2010/ND-CP on the 
management of construction space for underground works. 

In this article, we look at certain notable regulations provided in Decree 64. 

Construction permits 

An investor must have a construction permit before commencing any works, except in certain cases 
prescribed by the law, e.g., construction works under an investment project already approved by the 
competent authorities; repair, renovation, or installation works which do not alter the architectural 
structure of the building; and technical infrastructure works that only require a feasibility study, etc. 

There are three main types of construction permits as follows:  

 new construction;  

 repairs or renovations; and  

 relocation of works. 

Under Decree 64, subject to an investor’s requirements, separate construction permits may be issued for 
Grade I or special construction work.  However, construction permits are only issued to an investor for a 
maximum of two stages, comprising (i) the construction of the foundation and the basement (if any); and  
(ii) the  construction of above-ground work, except for works built along a route1.  Provisional construction 
permits may only be issued for each works or house, and shall not be issued for stages or for a project.  
With respect to a project comprising many types of construction works, investors may apply for separate 
construction permits for each type of construction work in the project. 

Conditions for issuing construction permits 

Decree 64 regulates conditions for works and separate houses (collectively called works) in urban areas 
and also in non-urban areas.  Such conditions are classified into two types: (i) general conditions, and (ii) 
special conditions. 

One of the general conditions is that the works must comply with the construction master plan, land use 
and investment purposes.  With respect to the provisions regulating special conditions, the proposed 
works, subject to their type, must also be in accordance with a detailed construction master plan, 
regulations on management of the master plan, urban architecture, urban design, rural residential area 
master plan, or other approvals.  However, such construction master plans have not been developed in 
many areas of Vietnam.  Therefore, in practice, this condition cannot be easily enforced. 

Moreover, the proposed works should comply with regulations on red line boundaries and construction 
boundaries.  This can be achieved by ensuring safety for the works and surrounding works by satisfying 
the following requirements: environmental protection, fire safety and prevention, infrastructure (traffic, 
power, water, and telecommunications), and providing a safety corridor in the case of irrigation works, 
dykes, energy works and traffic works, and cultural heritage sites; and ensuring safe distances from 
works which are inflammable, explosive, toxic, related to national security, or otherwise threatening. 

Of particular importance, Decree 64 requires that all construction design materials must be produced by 
certified entities, as well as be appraised in accordance with the laws. 

Furthermore, in order to obtain provisional construction permits, investors in a construction project will be 
responsible for dismantling the works upon the expiry of the terms of the works prescribed in the 
provisional construction permits and not claim compensation for the part of the works arising after the 
master plan is announced.  If investors fail to dismantle the works, they will be forced to do so and will 
bear all costs of the demolition. 



Newsle er  edi on 1  2013 

The application dossiers and the procedures for issuance of construction permits are also provided for in 
Decree 64. 

Extension and revocation of construction permits 

Under Decree 64, construction must commence within 12 months from the date when the construction 
permit is issued.  If construction works do not commence on time, the investor must apply for an extension 
of the construction permit 30 days prior to its expiry.  Decree 64 also prescribes that a construction permit 
may only be extended once, and for a maximum of six months. 

Decree 64 specifies circumstances under which an issued construction permit shall be revoked:  

 the construction permit was incorrectly issued pursuant to current regulations; 

 the investor failed to commence construction within the six-month extension period; or 

 if construction works proceed beyond the provisions stated in the relevant permit, and the investor 
fails to remedy the breach within the deadline determined by the competent authorities. 


