
   

NEWSLETTER  
May 2011 

Dear Readers 
 
We welcome our readers to the May edition of Frasers’ Newsletter and have lined up a number of interesting 
legal developments for your review.  Additionally we look, this month at the vexed but important question of 
the definition(s) of foreign investor and foreign invested enterprise and how they are determined across several key 
pieces of Vietnamese legislation. 

Our legal update articles focus this month on: 

 Developments in the Law on Intellectual Property and especially state controls on inventions that amount 
to state secrets; 

 Following upon our review of Circular 03 in last month’s newsletter, we look at Decree 24 which gives 
further regulation and guidance on investment in infrastructure projects; 

 Regulations governing the establishment and regulation of customs procedure agents and government 
initiatives to promote this sector by giving priority treatment to customs submissions by customs  
procedure agents; and finally 

 Circular 02 with regulations on the governance of the tobacco industry and clarification for foreign 
investors on the forms of investment they may undertake in Vietnam in the tobacco sector. 

Finally we note that as from 1 May 2011 the general minimum wage is increased to 830,000 Vietnam Dong 
per month as provided by Decree 22/2011/ND-CP. 

SUPPORTING CRITICALLY ILL BABIES IN VIETNAM 
Every year, neonatal mortality in Vietnam accounts for close to 60% of all deaths in children under one year 
old. This is a startling statistic and despite the recent establishment of the Danang Women’s and Children’s 
Hospital in Vietnam, whose mission it is to reduce this extremely high rate of neonatal mortality, more help is 
needed to improve the health outcomes of these mothers and babies in their care.  

As a result, Frasers via its Frasers Foundation has sponsored a room for babies born prematurely and who  
require complex and critical care, in the Neonatal Intensive Care Unit, at the Danang Women’s and Children’s 
Hospital in Vietnam. Frasers is involved in supporting a wide range of CSR and fundraising initiatives annually 
and attended the Baby Day Launch on Friday 27 May in Danang together with other public and private  
supporters, including the VinaCapital Foundation and the Department of Health, to show our commitment to 
improving the lives of thousands of babies who are born prematurely, each year in Vietnam.  

Mark Fraser, CEO and Managing Lawyer, said, “We recognise that neonatal mortality in premature babies is 
an important issue globally and it is also the biggest charitable initiative which Frasers has supported this year, 
so we are humbled by this incredible opportunity to be able to provide our support through the provision of 
such important life saving facilities here in Vietnam. We hope the firm’s gesture will go some way towards 
boosting the survival rates of these babies who are born so tiny and whose families, together with hardwork-
ing medical staff, wish to grant them every chance of life.” 

We trust that you find this month’s newsletter an interesting read and welcome any feedback or comments 
you may have on any of our subjects.  Our address for comments is newsletter@frasersvn.com.  
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Foreign Organisations and  
Vietnamese Organisations in the 
Laws of Vietnam 
The laws of Vietnam use a variety of terms such 
as: “Foreign Organisation”, “Vietnamese  
Organisation”, “Foreign Investor”, “Domestic 
Investor”, “Vietnamese Enterprise” and “Foreign-
invested enterprise” (FIE).  However, their usage 
occurs with different and inconsistent meanings in 
different legislation. This has resulted in confusion 
not only for enterprises conducting their business 
in Vietnam, but also for the competent authorities 
in charge of the implementation of such laws. 

It is particularly important for a non-Vietnamese 
investor, whether an individual or company, as 
different licensing procedures will apply to a  
domestic and foreign organisation in Vietnam.  
An investment by a ‘foreign’ investor in a  
Vietnamese company may radically change that 
company’s regulatory requirements, licensing  
procedures and applicable laws.  

Whilst we are, unfortunately, not able to provide 
any definitive solutions due to an unfortunate lack 
of consistency and clarity in the legislation, we 
seek to cast some illumination on the use of the 
different terms in the most commonly  
referred to laws in order to give our readers a 
greater awareness of the terminology.  

Civil Code 

Decree 138/2006/ND-CP provides detailed  
regulations for the implementation of the Civil 
Code with respect to civil relations involving  
foreign individuals and organisations.  Under the 
Civil Code, the nationality of the legal entity is the 
means to determine whether an organisation is 
foreign or domestic.  Decree 138 states that a  
foreign organisation means an organisation which is 
not a Vietnamese organisation and which is  
established pursuant to foreign law or  

international law.  

This is a relatively simple means of identification, 
especially regarding FIEs in Vietnam, because it is 
not the ownership ratio, but only where it is  
established, that determines the classification.  

Investment/Enterprise 

Pursuant to the Law on Investment and Decree 
108/2006/ND-CP, which provides detailed  
provisions and guidelines for the implementation 
of a number of articles of the Law on Investment 
(Decree 108), foreign investors are defined as foreign 
individuals or organisations using their capital to 
conduct investment in Vietnam. In addition, a 
FIE means any enterprise established by a foreign 
investor or any Vietnamese enterprise whose 
shares a foreign investor purchases, with which it 
merges, or which it acquires.   

So, given the situation where a Vietnamese  
enterprise sells 1% of its shares to a foreign  
investor (even where that investor may itself be 
part Vietnamese, part foreign invested), does it 
become a FIE? 

If based on the wording in the Law on  
Investment, the answer may be yes, and it partly 
explains the recent guidelines from some  
municipal/provincial Departments of Planning 
and Investment (DPI) which state that foreign 
investors, when acquiring shares or making capital 
contributions (regardless of the ownership ratio) 
in a Vietnamese company, are required to obtain 
an amended Business/Enterprise Registration 
Certificate (BRC) and an Investment Certificate 
(IC) for an investment project undertaken by the 
Vietnamese company.  

However, this recent guidance seems not to be in 
accordance with Article 56.1 of Decree 108 which 
provides that where a foreign investor purchases a 
shareholding in a Vietnamese enterprise, such 
enterprise is required to apply the business  
registration procedures in accordance with the 
Law on Enterprises which states that an  
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investment certificate is not required. 

The Law on Enterprises - as the specialist law on 
the establishment and operation of enterprises and 
not covering regulations on investment and  
business conditions – has no definition of foreign 
investor or FIE.  However, the recently issued 
Decree 102/2010/ND-CP, which provides  
detailed guidelines for the implementation of a 
number of the articles of the Law on Enterprises, 
does make a distinction between foreign and  
domestic investors.  Decree 102 states that for an 
enterprise already established in Vietnam with 
foreign investor ownership exceeding 49% of the 
chartered capital, investment and business  
conditions applicable to foreign investors shall 
apply, unless an international treaty of which  
Vietnam is a member or a specialised branch law 
contains a conflicting provision.  However, where 
the enterprise has 49% or less ownership by a 
foreign invested owner, then the same conditions 
applicable to domestic investors will apply.   
Although Decree 102 uses the term ‘investor’, it 
does not define this term, leading to uncertainty as 
to what is meant.  

In practice, many DPI’s seem to be treating  
enterprises with any level of foreign investment as 
a FIE and requiring changes to the Business/
Enterprise Registration Certificate and the  
application for an Investment Certificate.   
Investors should therefore factor these procedures 
into their calculations. 

Mergers and Acquisitions 

With respect to the definition of foreign investors 
and Vietnamese companies in the context of  
capital contributions and share purchases by  
foreign investors, Decision 88/2009/QD-TTg 
dated 18 June 2009 providing for the regulation of 
capital contributions and share purchases by  
foreign investors in Vietnamese companies 
(Decision 88) and Circular 131/2010/TT-BTC 
dated 6 September 2010 guiding implementation 

of regulations on capital contribution and shares 
purchased by foreign investors in Vietnamese 
companies (Circular 131) establish the following: 

Vietnamese enterprises defined in Decision 
88 are economic organisations undertaking 
business in sectors, domains or trades in 
which investment is not banned by law,  
including: 

 Enterprises with 100% state capital 
which undergo equitisation or are  
otherwise transformed in their  
ownership; and 

 Joint-stock companies, limited liability 
companies, partnerships and private  
enterprises established and operating 
under the Law on Enterprises. 

Accordingly, the term “Vietnamese enterprises” 
should be read and understood as essentially  
referring to all Vietnam-domiciled enterprises.  
Looking then at the definition of domestic  
investors and foreign investors:  

Foreign investors defined in Decision 88  
include foreign organisations and individuals, 
specifically: 

 Organisations established and operating 
under foreign laws and their overseas and 
Vietnam-based subsidiaries;  

 Organisations established and operating 
in Vietnam with foreigner(s) holding over 
49% of the ownership interest; 

 Investment funds and securities  
investment companies with foreigner(s) 
holding over 49% of the equity; 

 Foreign individuals who do not hold 
Vietnamese citizenship, residing overseas 
or in Vietnam. 

Therefore, in the context of share purchases and 
capital contributions, organisations established 
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and operating in Vietnam with foreigner(s)  
holding over 49% of the ownership interest are 
considered to be foreign investors.  

Securities 

Under the laws governing the securities sector, 
there is yet another inconsistent definition of 
“foreign investor”. Decision 121/2008/QD-BTC 
regulates the activities of foreign investors in the 
securities market.  Under Decision 121, foreign 
investors are defined as foreign-domiciled entities 
and Vietnam-domiciled entities which are 100% 
foreign-owned.   

Again in the same sector, but conflicting with  
Decision 121, Decision 55/2009/QD-TTg on the 
percentage participation of foreign investors in the 
securities market defines “foreign investor” as a 
f o r e i g n - d o m i c i l e d  e n t e r p r i s e  o r  a  
Vietnam-domiciled enterprise with over 49%  
foreign-owned capital.  The definition also  
comprises securities investment enterprises with 
more than 49% foreign-owned capital.  

Decision 55 is consistent in this respect with  
Decision 88 and Circular 131 mentioned above.  
However, the inconsistency with Decision 121 
creates confusion and in practice the Vietnamese 
authorities have yet to make any consistent policy 
decisions on how foreign investors are determined 
in this sector. 

Trading rights 

Decree 23/2007/ND-CP provides regulations for 
the implementation of commercial law regarding 
the sale and purchase of goods and activities  
directly related to the sale and purchase of goods 
by enterprises with foreign owned capital in  
Vietnam (Decree 23).  Decree 23 states that all 
FIEs must apply to be granted a business licence 
for their sale and purchase activities.  However, 
neither Decree 23 nor the Law on Commerce 
2005 have a definition of FIE.  We therefore  
cannot determine whether the classification of an 
enterprise as a FIE is determined by the  

percentage of foreign ownership, or another 
method.  Under a literal reading of these  
regulations, with even the smallest percentage of 
foreign-owned capital, an enterprise is required to 
undergo the licensing procedure to obtain a  
business licence, as required for FIEs.   

Property 

Under the Land Law, Law on Residential Houses, 
Law on Real Estate Business and their guiding 
regulations the term “foreign organisation and 
individual” and “domestic organisation and  
individual” are used to describe the land user or 
owner of asset attached to land.  

However, whilst these terms are used there is no 
definition within the legislation.  As real estate is 
such an important sector, which comes under 
particular regulation by the Vietnamese  
government, clarity is vital.  In practise, the  
authorities interpret the legislation so that entities 
which are called “economic organisation” or just 
“organisation” are understood to be 100%  
domestically owned organisations only.  That 
means that all FIEs, even if with just 1%  
foreign-owned capital, will always be defined as 
foreign organisations and be subject to special 
regulations (for example, not being allowed to 
lease a Land Use Right from any land user except 
the Government). 

Conclusion 

From our review of the legislation above, the one 
point that is clear is that the definition and usage 
of terms such as foreign organisation, foreign  
invested enterprise and foreign investor is  
inconsistent and unclear under the various laws 
and regulations currently in force.  There is no 
clear definition across the legislation and even 
within a sector terms have apparently differing 
meanings. 

The consequence is that the application of the 
relevant provisions can only be assessed in context 
and in some cases, is causing much difficulty and 

4 



 5 

NEWSLETTER  
May 2011 

HCMC: 15th floor, The Metropolitan, 235 Dong Khoi Street, District 1, Ho Chi Minh City, Vietnam - Tel: +848 3824 2733 Fax: +848 3824 2736 
Hanoi: Unit 1205, Pacific Place, 83B Ly Thuong Kiet Street, Hoan Kiem District, Hanoi, Vietnam - Tel: +844 3946 1203 Fax: +844 3946 1214 
Email: newsletter@frasersvn.com 
  
  

Www.frasersvn.com 

SECRET INVENTIONS AND OTHER 
CHANGES IN THE NEW DECREE 
ON INTELLECTUAL PROPERTY  
Five years after the promulgation of Decree No. 
103/2006/ND-CP dated 22 September 2006 
guiding the implementation of the Law on  
Intellectual Property regarding industrial property 
(comprising inventions, industrial designs, trade 
secrets, marks, tradenames and geographical  
indications) (Decree 103), there have been many 
calls for its modification.  Consequently, on 31 
December 2010, the Government provided a new 
year’s intellectual property cracker in the form of 
Decree No. 122/2010/ND-CP amending and  
supplementing a number of articles of Decree 103 
(Decree 122).  The current Vietnamese legal 
framework on intellectual property is generally in 
accordance with the relevant international  

intellectual property treaties, however, there are 
now a number of important changes brought in 
by Decree 122, as follows: 

Secret Inventions 

Although regulations protecting secret inventions 
can be found in certain foreign jurisdictions (such 
as the United States of America, Russia or  
Denmark), it is the first time the term “secret  
invention” is promulgated in a regulation on  
intellectual property in Vietnam.  Under Decree 
122, a secret invention is defined as any invention 
which a competent State authority determines to 
be a State secret for the purposes of the national 
defence and security sectors in accordance with 
the law on State secrets.  For a secret invention, 
only new forms of certification namely a 
“certificate of protection of a secret invention” or 
“certificate of a secret utility solution” may be 
issued.  Furthermore, such certificates, in addition 
to the application dossiers relating to these  
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Name of law % of foreign ownership making the entity “foreign” 

Civil Code Based on nationality of entity and not % of foreign ownership 

Law on Investment Any percentage 
Law on Enterprises No definition of ‘foreign’ 

Decree 102 (guidance on the Law on 
Enterprises) 

Over 49% 

Decision 88 and Circular 131: M&A Over 49% 

Decision 121: Securities 100% 

Decision 55: Securities Over 49% 

Decree 23: Trading rights Any percentage 

Land Law, Law on Residential Homes, 
Law on Real Estate Business 

Any percentage 

confusion, for not only the enterprises to which 
the law applies, but also the competent authorities 
who implement such regulations.  

In practice, we see the Vietnamese authorities 
having to use their discretion when interpreting 
the laws to determine if an enterprise is ‘foreign’ 

or ‘domestic’ in order to apply licensing  
procedures or determine which business  
conditions will apply.  The result for business is an 
uncertain regulatory framework which, more often 
than not, works against enterprises by creating 
uncertainty and further administrative burden. 
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inventions, must not be made public and must be 
kept confidential in accordance with the law on 
maintaining confidentiality of State secrets.   
Moreover, the use, transfer or overseas  
registration of the ownership of a secret invention 
will be subject to the permission of the competent 
State authority.   

In conclusion, it seems that under this regulation, 
although the ownership of a secret invention is 
recognised and protected as it is for common  
inventions, the freedom to use or dispose of a 
secret invention by the owner is strictly  
circumscribed. 

State management with respect to  
geographical indicators 

Regional products can become highly desirable 
national and international commodities, witness 
the Bordeaux wine brand for example, and  
producers are ever more awakening to the need to 
protect their regions’ names.   

Under the Law on Intellectual Property, a  
geographical name indicating the origin of a  
product can be protected under three forms of 
industrial property registration being: geographical 
indication, collective mark and certification mark.  
In order to ensure the application of the different 
protection regimes for geographical names,  
Decree 122 amends and supplements regulations 
on the relevant management by the State. 

Under Decree 122, the provincial people's  
committee is responsible for lodging applications 
for registration and organising management of 
geographical indications used for local specialities 
and shall issue permission for registration of  
collective marks and certification marks in the 
case of place names and other marks/symbols 
indicating that a product originates within the  
locality. 

 

 

Regulation of industrial property  
representation services 

Additionally, Decree 122 amends and clarifies the 
circumstances justifying the withdrawal of  
industrial property representation services’  
practising certificates and the removal of names of 
organisations not satisfying the conditions for 
conducting industrial property representation 
business services.   

This distinguishes between the conditions for 
practising and the obligation to comply with the 
relevant laws when practising.  In particular,  
Decree 122 no longer stipulates that an act which 
infringes the law is a statutory circumstance  
justifying the withdrawal of an industrial property 
representation service’s practising certificate, or 
the name of an organisation not satisfying the 
conditions for conducting industrial property  
representation business services shall be removed. 

 

FURTHER REGULATIONS ON  
I N V E S T M E N T  I N  
INFRASTRUCTURE PROJECTS 
Further to our article on Circular 03/2011/ 
TT-BKHDT (Circular 03) in the April edition of 
Frasers’ Newsletter on build-operate-transfer, 
build-transfer-operate and build-transfer (together 
BOT) forms of project investment the Ministry of 
Planning and Investment has issued a further set of 
guidance in the form of Decree 24/2011/ND-CP 
(Decree 24) on 5 April 2011. 

While the purpose of Circular 03 is to guide the 
implementation of a number of the provisions of 
Decree 108/2009/ND-CP (Decree 108), Decree 
24 is issued with the purpose of modifying some 
of the articles of Decree 108.  Decree 24 contains 
some notable points as follows.  
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Creation of a new field of investment 

Under Decree 108, the Government established 
five general fields in which the Government  
encouraged investors to invest in infrastructure 
projects to build, operate and manage  
infrastructure facilities or to improve, expand, 
modernise, operate and manage existing works, 
including:  

a) Roads, road bridges, road tunnels and ferry 
landings; 

b) Railways, railway bridges and railway tunnels; 

c) Airports, seaports and river ports; 

d) Clean water supply systems; water drainage 
systems; and wastewater and waste collection 
and treatment systems; and 

e) Power plants and power transmission lines. 

Decree 24 adds another potential investment  
sector, reflecting the rapidly changing needs of the 
country’s infrastructure needs, being: public 
health, education, training, culture, sports and 
offices of governmental agencies, increasing the 
number of fields in which the Government  
supports infrastructure investment projects to six. 

Regulation on the content of the Feasibility 
Study Report 

The feasibility study report is a vital component in 
a BOT investment project. Prepared by the 
authorised state body, it establishes the parameters 
of the BOT project in question, the bid  
documentation required and paves the way for 
negotiations with the selected investor.   

Decree 24 amends the regulations on the content 
of the feasibility study report as set out in Decree 
108.  In particular, in addition to the other items 
established by the Law on Construction, a  
feasibility study report for a BOT project must 
contain the following five principal details: 

 Analysis of the necessity for and advantages 

of the implementation of the project in the 
form of BOT or BTO contract as compared 
to other forms of investment; 

 Determination of goods, services, prices and 
revenues expected to be collected from the 
operation of the project; 

 Determination of the project construction 
and duration of the operation, the  
management and operation methods  
proposed; 

 Determination of conditions for and methods 
of transfer and receipt of the project; and 

 Proposed application of investment  
incentives and supports and government 
guarantees (if any).  

This further information will be beneficial to  
potential investors in BOT projects as it will  
provide them with a much clearer idea of the 
scope of the project and should assist in bid 
preparation and investment calculations. 

Changes to the competent authorities  

Under Decree 24 two categories of government 
agencies are deemed competent to approve  
feasibility study reports and project proposals, 
being:  

 The Prime Minister: for feasibility study  
reports and proposals for projects of national 
importance which arise under the National 
Assembly's resolutions; 

 Ministers, heads of ministerial-level agencies 
and chairpersons of provincial-level People's 
Committees: for feasibility study reports and 
proposals of other projects. 

In respect of the second category, Decree 24  
further provides that, prior to the approval of the 
feasibility study report as stipulated by relevant 
legislation, the ministries and provincial people’s 
committees must make a submission to the Prime 
Minister for approval of the use of a  
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DECREE 14/2011/ND-CP ON CON-
DITIONS FOR REGISTRATION AND 
OPERATION OF CUSTOM PROCE-
DURE AGENTS 
The business of customs procedure agents has 
been a legally recognised business form for several 
years.  However, reflecting the limited legal  
framework governing this business sector, the 
number of customs procedure agents is still low.  
In the absence of a sufficient and well established 
body of customs procedure agents, corporations 
look to the customs authorities for guidance and 
explanations or hire persons who hold customs 
cards to conduct import – export procedures on 
an ad–hoc basis. This is inefficient from a  
commercial standpoint as the customs authorities 
are overloaded, and from the government’s  
viewpoint, it leads to difficulties in controlling the  
import – export situation. 

On 16 February 2011, the Government issued 
Decree 14/2011/ND-CP (Decree 14), replacing 
Decree 79/2005/ND-CP (Decree 79). Decree 14 
aims to improve the effectiveness of customs 
agencies’ operations, which have been established 
for several years, yet so far have failed to become 
an effective body. 

Under Vietnamese law, a customs procedure 
agent, or customs agency, is a trader who  
represents the importer/exporter in order to  
conduct the customs declarations needed to  
import/export goods.  A customs agency supplies 
its services on the basis of negotiated agreements 
with the owner of the goods imported/exported.  
The government’s aim is to reduce the time goods 
take to clear customs by using customs agencies 
providing professional services, rather than  
dealing with individual importers/exporters. 

Decree 14 aims to improve the means for creating 
customs agencies, in particular: 

Modifying conditions for being Customs 
Agency staff 

Previously, under Decree 79, a customs agent had 
to satisfy three conditions: 

 be a Vietnamese citizen; 

 have an intermediate or higher diploma in 
economics or law; and 

 have a certificate of customs declaration  
profession. 

Decree 14 expands these conditions and customs 
agents must have at least three months work  
experience at a customs agency where their  
certificate is issued. This additional condition aims 
to ensure the professional capability of the  
customs agent staff.  Ensuring that they must be 
familiar with the forms of operation of import – 
export and legal provisions in respect of customs 
procedures, in order to provide a better service.   

Amendments with respect to the issuance and 
management of customs agency staff card 

Under Decree 79, cards were granted to customs 
agency staff if they satisfied all of the conditions 
within 10 days. The customs authorities were the 
competent body authorised to grant such cards.  
This provision limited the responsibility of  
customs procedure agents, but provided an  
additional burden on customs agencies. 

However, under Decree 14 where staff satisfy the 
legal conditions they shall be granted a customs 
agency staff card by the customs agency itself 
within 5 days.  Any customs agent which issues 
such cards to its staff members must bear the legal 
responsibility for the satisfaction of such  
conditions. 
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The customs agency is then required to notify and 
publish the names of persons issued with customs 
agency cards in the prescribed form on the  
website of the General Customs Department 
within three working days.   

Customs agents are obliged to issue internal  
regulations on the management and use of  
customs agent cards which are granted by them in 
accordance with the form provided by the  
Ministry of Finance; and are responsible for the 
management and use of customs agent staff cards 
in their unit. 

Priority in relation to customs procedures for 
customs agencies 

A significant development under Decree 14 is that 
customs agencies are provided with multiple  
priorities. Under Article 12, the customs  
authorities must support customs agencies and 
provide technical assistance in connecting the  
networks between the customs office and customs 
agents; assistance in the customs and tax  
procedures on the export or import goods;  
updating new provisions in relation to the  
customs laws and practising and fostering in  
customs law. 

It is worthy of note that, in accordance with the 
Customs Law and guidance from the Ministry of 
Finance, import/export goods lots managed by 
customs agents in accordance with provisions in 
Decree 14 shall have priority over other goods 
lots when seeking customs clearance. 

It is likely, with the creation of these provisions, 
that customs procedures agents will have a chance 
to blossom, as well as incentivising business  
operators to utilise the customs agents’ services, as 
they will have an advantage over other persons 
when conducting customs procedures. 

Handling of violations 

In order to heighten the importance of the  
regulations and safeguard consumers, Decree 14 

also establishes the sanctions that will apply to 
customs agencies and their staff and a list of  
prohibited actions.  A customs agent, or its staff, 
may inter alia have their authorisation withdrawn 
if they commit any of the violations. 

Decree 14 came into effect on 1 April 2011. 

N E W  R E G U L A T I O N S  O N  
MANUFACTURING AND TRADING 
TOBACCO 
The tobacco industry, although a highly regulated 
sector, has always been attractive for foreign  
investors into Vietnam.  However, although  
heavily regulated the world over, this is especially 
the case in Vietnam where the tobacco industry 
remains outside the scope of the WTO agreement 
and dominated by the State tobacco monopoly. 
On 28 January 2011, the Ministry of Industry and 
Trade promulgated Circular No. 02/2011/ 
TT-BCT (Circular 02) providing guidelines on  
Decree No. 119/2007/ND-CP of the  
Government dated 18 July 2007 on tobacco 
manufacturing and business (Decree 119),  
replacing its predecessor instrument being Circular 
No. 14/2008/TT-BCT dated 25 November 2008 
(Circular 14). 

Generally, there is little change wrought by  
Circular 02 in comparison with Circular 14 and 
the current principles established by the  
instrument continue to apply, however, there are a 
few points worthy of note as follows: 

Shortening the time-limit for issuance of 
many licenses 

According to Circular 02, the time-limit for issuing 
(by the relevant authorities) a certificate of  
satisfaction of conditions for trading tobacco raw 
materials (except for cigarette wrapping materials) 
is reduced from 15 to 10 days from the date of 
receipt of duly completed dossiers. Additionally, 
Circular 02 establishes a new time-limit for the 
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competent State authorities to grant a certificate 
of satisfaction of conditions for processing  
tobacco raw materials or a license to manufacture 
tobacco products, reducing the period from 30 
days under Circular 14 to 20 days under Circular 
02 from the date of receipt of a complete and 
valid application. 

Foreign investment in the manufacture of to-
bacco products in the form of manufacturing 
co-operation and processing contracts 

Pursuant to Decree 119, foreign investment  
projects involving the manufacture of tobacco 
products may be implemented under two forms, 
being: a joint venture, majority owned by the  
Vietnamese State, with a Vietnamese company 
that has a licence to manufacture tobacco  
products and under cooperation forms with a 
Vietnamese company that has a licence to  

manufacture tobacco products (including a form 
of manufacturing co-operation and processing 
contracts and trademark licensing agreement).  
Previously, Circular 14 provided the particular 
procedures for foreign investment in the form of 
manufacturing co-operation and processing  
contracts under licence and trademark licensing 
agreement. 

However, although Circular 02 does not expressly 
prohibit foreign investment in the tobacco  
industry in the form of manufacturing  
co-operation and processing contracts , there is no 
provision refers to the necessary procedures for 
these cooperation to be licensed. We infer that 
foreign investment through contract  
manufacturing will no longer be permitted as 
there will no longer be any applicable  
implementing procedures.  
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