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Best wishes to our readers for the Lunar New Year.  As we go into the Year of the Cat there remain some 
issues to report from the previous year and like its namesake, the tiger, they growl and prowl around the legal 
business scene. 
 
In this edition of our monthly newsletter we have rounded up some articles on an eclectic range of issues 
which will be of interest to many of our readers: 
 
• We look at one of the first prosecutions to take place under the amended criminal law on share  

manipulation: Is this the sign of things to come? 
 
• As the Vietnamese economy forges ahead and inward investment continues to drive the economic scene, 

how easy is it to remit profits to overseas group companies?  We examine the provisions of Circular 186 
that changes the regime for remitting profits overseas; 

 
• In compliance with its WTO commitments, the Vietnamese government has also opened up the  

insurance business market.  We look at the provisions of the Law on Amendment of and Addition to the 
Law on Insurance Business which deregulates the market in certain key areas such as cross border  
insurance products and liberalises the forms of enterprises that insurance businesses may adopt; 

 
• The environmental tax to be introduced in January 2012 is also reported on: this tax will replace current 

environmental fees on petrol and oil but will act as a supplementary tax on coal and other products.  
Whilst there will be some lead in time to the introduction of this tax, businesses involved in the  
importation, or manufacture, of affected products should take note and prepare for the new regime; 

 
• Finally we report on the revised minimum wage payable to Vietnamese employees by foreign enterprises 

as from 1 January 2011. 
 
We trust that you will find this latest edition interesting and look forward to receiving any comments or  
questions arising from the articles.  The address for comments or other feedback is newsletter@frasersvn.com.  
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Share Manipulation – the Law in 
practice 
According to newspaper reports on 26  
November 2010, the Investigation Agency – the 
Ministry of Public Security, issued Notification 
No. 226/ANDT(P3) regarding the arrest and 
prosecution for fraud of Le Van Dung, an  
executive of Vien Dong Pharmaceuticals joint 
stock company (“DVD”), for share  
manipulation.  According to reports, under the 
investigation of the State Securities Commission 
(SSC) in cooperation with investigators from the 

Ministry of Police, Le Van Dung and  
accomplices are charged with opening numerous 
accounts to buy and sell shares of Ha Tay  
Pharmaceutical JSC (stock code: DHT), creating 
a false supply and demand for DHT shares and 
manipulating the share price of DHT.  In  
addition, Le Van Dung, is accused with others, of 
establishing companies which he controlled 
through relatives and friends, using them to  
create fictional revenues for DVD, and providing 
false information about large contracts and  
revenues of DVD for the public offering and 
listing of DVD on the Ho Chi Minh Stock  
Exchange in order to boost demand and inflate 
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the share price. 

This arrest was notable as it was a very public 
demonstration of the use of the Amended Penal 
Code to prosecute share manipulation in Vietnam.  
Until now, cases have been dealt with as  
administrative offences, however, as the penalties 
do not reflected the damage caused nor the  
economic extent of the crime the offence was 
recently criminalised in order to provide a greater 
deterrent.  

Before the relatively recent change to the Penal 
Code, the penalties for administrative offences in 
securities and the securities market sector have 
been governed by Decree 85/2010/ND-CP 
(Decree 85).  Decree 85 deals with acts of fraud 
and sets out penalties for price rigging of  
securities and fraud during securities trading.   
Pursuant to Article 27 of Decree 85, penalties 
include a fine of between VND 200 million to 300 
million.  As an additional penalty, Decree 85 also 
permits the confiscation of the entire income 
unlawfully derived from committing the offence.  
However, the administrative penalties stipulated in 
Decree 85 have proved to be insignificant next to 
the levels of profit that the entity in breach can 
obtain from the share manipulation and have  
provided little deterrent to the offence.   

On 19 June 2009, Article 181C of the Law  
amending a number of articles of the Penal Code 
No. 37/2009/QH12 (Amended Penal Code) 
was issued creating a criminal offence of  
manipulating securities prices.  Under the 
Amended Penal Code those who commit the  
offence of manipulating securities prices, where it 
causes “serious consequences”, shall be subject to 
a fine of between VND 100 million and 500  
million and non-custodial reform of up to three 
years or a prison term of between six months and 
three years.  Where the offence is ‘aggravated’ by 
one or more of the conditions set out in the  

 

Amended Penal Code there may be further fines 
or a custodial sentence of up to seven years.   

The Amended Penal Code came into effect on 1 
January 2010, however, although the potential 
sanctions are much tougher, we do not believe 
that the application of the Amended Penal Code 
to these offences has been often used and never 
with so much publicity.  It does not, perhaps, help 
that the meaning of the Amended Penal Code is 
not clear: for example, committing the offence 
with the result of “gaining big illicit profits” will 
result in offenders being subject to longer prison 
sentences, but what does this mean?  When does 
an illicit profit become “big”?  In the absence of 
legal documents establishing how the Penal Code 
is to be applied and clarifying the nature of these 
offences, prosecutors may be wary of using the 
Penal Code in these circumstances. 

Moreover, co-ordination between the SSC and 
other law enforcement agencies is not close, and 
while the SSC has the specialist knowledge to 
identify offences it does not have the powers to 
impose criminal sanctions, adding further  
obstacles to greater use of the Amended Penal 
Code in securities prosecutions.  

So does this case herald a tougher regime by the 
Vietnamese authorities?  It seems unlikely, given 
the structural obstacles, that the use of the 
Amended Penal Code will be widely used to 
prosecute securities fraud, however, the  
Vietnamese authorities have shown that they will 
use it if they believe that the offence warrants it.  
The case of Le Van Dung is still ongoing and it 
will be interesting to observe its outcome.  The 
developments in this area will be closely  
monitored to see if this first prosecution signals 
the government’s intention to crack down harder 
on these offences.   
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Circular 186 on Remittance of 
Profits Overseas  
The ability to remit, and conditions for remittance 
of, profit overseas are always vital considerations 
for every foreign investor before approaching a 
new market.  Circular No. 186/2010/TT-BTC 
dated 18 November 2010 issued by the Ministry 
of Finance (Circular 186) deals with the  
remittance of profits overseas by foreign  
organisations and individuals (each an Investor) 
derived from direct investment in Vietnam.   

Our initial impression of Circular 186 is that there 
seems to be stricter governmental control of  
remittances abroad in comparison with Circular 
186’s predecessor legislation - Circular 124/2004/
TT-BTC dated 23 December 2004 (Circular 124).  
It will be interesting to see how it is implemented 
in practice. 

Previous Regime 

Under Circular 124, Investors were permitted to 
transfer provisional profits quarterly or biannually 
after payment of Corporate Income Tax, or on 
termination of the business investment.  The  
Investor was also required to obtain a completed 
tax determination stating the amount of profit the 
Investor could remit overseas. 

New Regime 

Under Circular 186, an Investor may only remit 
overseas profits from direct investment activities 
in Vietnam annually or on termination of its  
investment activity.   

Furthermore, Circular 186 states that the  
remittance can only be made after the enterprise 
in which the Investor invested (the Enterprise) 
has  fully  discharged  its  financial obligations to the State 
of Vietnam and has lodged audited financial  
statements and the corporate income tax  
finalisation declaration to the relevant tax  

authority. 

Unlike Circular 124, Circular 186 also expressly 
states that an Investor is not allowed to remit 
profit overseas for the year in which such profit 
arises if the financial statements of the Investor 
still contain accumulated losses carried forward 
from previous years in accordance with corporate 
income tax law.   

What do “obligations to the State” involve? 

Circular 186 is silent on this point and as yet there 
is no further guidance on what this means.  
Clearly taxation is included in this provision,  
however, it would also presumably include  
obligations such as corporate contributions to the 
social insurance fund for employees and could 
also be interpreted to include penalties or fines 
due by either the Investor or the Enterprise to the 
State.  As Circular 186 is silent as to the nature of 
these obligations, and precisely when they come 
into being, arguably this could lead to the  
unattractive prospect for overseas parent  
companies of Investors being unable to transfer 
profits abroad if there are disputed fines  
outstanding or other liabilities which are disputed 
with the State.  We await publication of the  
implementing documents for Circular 186 to  
clarify these ambiguities and will report further 
later. 

Tax Office reporting 

Under Circular 186, the Investor is obliged to  
notify the Tax Office at least seven working days 
prior to remitting any profits overseas.  Circular 
186 does not contain any regulations requiring the 
Investor to obtain a completed tax determination 
statement of the amount of profit which the  
Investor is permitted to remit overseas as had 
been required in Circular 124.  However, it seems 
that in practice, for the purpose of foreign  
exchange management, banks may still request the 
Investor to supply such determination from the 

3 



 4 

NEWSLETTER  
February 2011 

HCMC: 15th floor, The Metropolitan, 235 Dong Khoi Street, District 1, Ho Chi Minh City, Vietnam - Tel: +848 3824 2733 Fax: +848 3824 2736 
Hanoi: Unit 1205, Pacific Place, 83B Ly Thuong Kiet Street, Hoan Kiem District, Hanoi, Vietnam - Tel: +844 3946 1203 Fax: +844 3946 1214 
Email: info@frasersvn.com 
  
  

Www.frasersvn.com 

Tax Office. 

In conclusion, whilst Investors are still clearly  
permitted to transfer abroad profits derived from 
their Vietnamese activities, it seems that the  
Government is seeking to exercise greater control 
over when these profits can be transferred and  
tightening up the circumstances in order that  
Investors take a wider view of their obligations 
before transferring profits out of Vietnam.   

Insurance Laws: Updates to the 
Law on Insurance Business 
On 24 November 2010, the National Assembly 
adopted the Law on Amendment of and Addition 
to the Law on Insurance Business (Amended 
Insurance Law), in line with the trend towards 
improving State management of the insurance 
market, as well as complying with Vietnam’s 
WTO commitments (WTO Commitments).  
Taking effect as from 1 July 2011, the Amended 
Insurance Law: 

• opens up the insurance market for cross  
border insurance agencies; 

• authorises new forms of insurance business; 

• permits new corporate forms for insurance 
companies; 

• creates a new insurance protection fund; and 

• provides further guidance on when insurance 
liability is deemed to commence. 

The supply of cross – border insurance  
services - opportunities to expand 

Cross – border insurance services is a new field of 
insurance business in Vietnam, and not yet  
regulated by current legislation.  Pursuant to its 
WTO Commitments, the Amended Insurance 

Law opens the market wider to permit non-life 
foreign insurance enterprises to invest in the  
Vietnamese insurance market and supply non-life 
insurance products through branches opened in 
Vietnam rather than having to go through the 
joint venture route or establishing a 100% foreign 
owned company in Vietnam.    

Under the Amended Insurance Law, these cross–
border insurance services can only be  
provided to foreign–owned enterprises or foreign 
nationals working in Vietnam, limiting the  
potential market at present.  Vietnamese  
organisations and individuals seeking insurance 
must continue to use services supplied by  
insurance enterprises established in Vietnam.  

Furthermore, under amended Article 105, insurers 
must provide the cross border insurance services 
in accordance with the Government’s conditions 
and requirements.  As these have not yet been 
published, foreign insurers must wait for further 
regulations to see how this will be put into effect.   

A draft Government decree implementing the 
Amended Insurance Law has been published  
recently.  In order to be able to provide cross  
border insurance services in Vietnam a foreign 
insurer will have to satisfy approximately ten  
conditions, including that it must: 

• come from a WTO member country; 

• have been established for at least 10 years; 

• have not committed any regulatory breaches 
in the past three years in its insurance  
business operations; 

• have a total asset value of at least USD2  
billion; 

• be classified at least as “BBB” (according to 
Standard & Poors’ ranking) or “B++” (AM 
Best); 
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• have an escrow account with a Vietnamese 
bank containing at least USD3 million; and 

• have in place bank guarantees for any  
insurance liabilities in excess of USD3 million. 

If, and when, this draft decree is implemented it 
seems that a high bar will be set for foreign  
insurance companies to surmount before they can 
provide cross border insurance services in  
Vietnam. 

New regulations on compulsory re-insurance 

Under the current legislation, in accepting for  
reinsurance the insurance liability previously  
accepted by a foreign reinsurance enterprise, an 
insurance enterprise must first reinsure a part of 
the insurance liability (up to 20%) with a domestic 
reinsurance enterprise.   

This has effectively been a protectionist clause for 
the Vietnamese reinsurance market, however, in 
order to comply with Vietnam’s WTO  
Commitments, the Amended Insurance Law 
changes the compulsory re-insurance regime.  
Under the amended Article 9 of the Insurance 
Amendment Law, this provision has been  
removed.   

In order to safeguard the financial security of the 
insurance market in Vietnam, foreign insurance 
enterprises and/or organisations that accept  
foreign re-insurance must satisfy a credit rating 
test based on a ranking by an international credit 
valuation company, as instructed by the Ministry 
of Finance. 

Changes to the Types of Insurance  
Enterprises  

Under the Amended Insurance Law, State  
insurance enterprises cease to exist and insurance 
joint venture companies and insurance companies 
with foreign owned capital are permitted to  
operate in a wider variety of forms. 

Specifically, as set out in amended Article 59,  
insurance enterprises may be established under 
one of the following forms: 

• insurance joint stock company; 

• limited insurance company; 

• insurance co-operative; 

• mutual insurance organisation. 

There is also a change to the licensing conditions 
for the establishment and operation of foreign 
insurance enterprises.  Pursuant to the amended 
Article 63, the financial capacity of an investor as 
well as evidence of the lawful source of finance of 
organisations and individuals contributing capital 
in establishing an insurance enterprise or  
insurance brokerage enterprise, is also a condition 
in order to obtain the necessary licences.  

With respect to insurance agencies’ activities, the 
new Article 86 stipulates that only an insurance 
agency certificate issued by one of the training 
establishments of the Ministry of Finance shall be 
considered valid, tackling the many insurance 
agencies who set up in recent years without  
adequate training or suitably qualified personnel.  

New Regulations on Insurance Protection for 
Customers  

Article 97 of the Law on Insurance Business  
creates an additional protection fund for  
customers, in addition to the compulsory reserve 
fund.  The new insurance protection fund is  
established to protect the interests of the insured 
party in the event that an insurance enterprise 
becomes bankrupt or is insolvent.  The new fund 
will be financed by way of a levy based on a  
percentage of the insurance premium and applied 
to all insurance policies.  Detailed provisions on 
the establishment and management, of the  
insurance protection fund will be provided later 
by the Government.  
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Presumably insurance companies will seek to pass 
on this cost to consumers and we can expect  
insurance premiums to increase as a result.   
However, such increased costs will be offset by 
the greater protection afforded to insured parties 
by this fund. 

New rules applicable to the creation of  
insurance liability 

Currently, under the Law on Insurance Business, 
insurance liability arises in two events: 

• when the insurance contract is executed; or 

• when evidence shows that the insurance  
enterprise has accepted the insurance policy 
and the insured has paid his/her premium;  

Additionally, the Law on Insurance Business 
states that liability can commence at a time  
contractually agreed by the insurer and the insured 
party. 

The Amended Insurance Law supplements these 
two situations above, adding that the agreement of 
the insurance premium debt in the contract can be 
evidence that insurance liability has arisen.  

However, since the Amended Insurance Law does 
not mention a contractually agreed liability  
commencement date, it seems that from the  
effective date of the Insurance Amendment Law, 
insurance liability will arise on signature of the 
insurance contract or on payment of the insurance 
premium, but cannot be at a mutually agreed date 
if different.  Surely a step backwards for the  
convenience of both parties and something we 
hope that the Government will clarify and rectify 
in the future.  

New Regulations on Environ-
mental Protection Tax 
On 15 November 2010, the National Assembly 
passed a new law No. 87/2010/QH12 on  

environmental tax, which will came into effect as 
from 1 January 2012 (the Environmental Law), 
repealing the provisions on collection of charges 
on  pe t ro l  and  o i l  in  Ord inance  
38/2001/PL-UBTVQH on Fees and Charges. 
The Environmental Law regulates taxable objects, 
non-taxable objects, taxpayers, the bases for tax 
assessment, and declaration, assessment, payment 
and refund of environmental tax. 

Pursuant to the Environmental Law, the taxable 
objects include: 

• petrol, oil, and lubricants; 

• black coal; 

• hydro-chloro-fluoro-carbon solution 
(commonly used as a refrigerant); 

• taxable plastic bags; 

• herbicide in the restricted use category; 

• forest products protective agents in the  
restricted use category; 

• warehouse insecticides in the restricted use 
category. 

Importantly, unlike the environmental protection 
fees which are imposed on the persons  
discharging pollutants into the environment or 
causing environmental damage, the environmental 
tax is payable by those persons manufacturing 
and/or importing the goods which are taxable 
objects (as described above).  

The basis for the assessment of the environmental 
tax is:  

• the volume of taxable goods manufactured or 
imported; and 

• the absolute tax rate as set out in the  
Environmental Law, 

whereas the rates of environmental protection 
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fees are determined on the basis of the level of 
potential harm to the environment.  Following the 
implementation of the Environmental Law, a 
manufacturer of the above products can be  
subject to either the environmental tax or  
environmental protection fees or, in some cases, 
both.  When the environmental tax comes into 
effect, the existing regulations on the collection of 
fees on petrol and oil will be repealed.  

With respect to petrol and oil, the Environmental 
Law sets out a wide tax assessment scale with a 
maximum tax rate of up to 4,000 VND/litre of 
petrol and 2,000 VND/litre of oil (equivalent to 
25% of recent prices).  This is likely to have a 
knock on effect on the price of other products as 
petrol and oil are essential components for the 
manufacture and transportation of many other 
commodities, and it is probable that the consumer 
will end up shouldering the burden of these  
increases.  

Untaxed pollutants 

However, the Environmental Law does not  
extend to some objects which are also considered 
damaging to the environment such as bleaches 
and disinfectant, or computers and telephones 
(the disposal of which can cause much  
environmental damage).  Moreover, because the 
purpose of this tax imposes the levy on the  
consumption of the products, and the  
Environmental Law does not apply to the export 
industry, products manufactured in Vietnam and 
exported are not subject to the environmental tax 
notwithstanding that the products do cause  
environmental damage during the manufacturing 
process.    

Who pays it and when? 

The taxpayer responsible for the environmental 
tax is the organisation, family household or  
individual manufacturing or importing the taxable 
goods.  The tax is only paid on one occasion when 
the goods are first imported into or sold in  

Vietnam.  In the case of authorisation to import, 
the person authorised to import the goods is  
responsible for paying the tax.  

The timing of the tax assessment will be: 

• the time of transfer of ownership or right to 
use the product; or  

• the time of registration of the customs  
declaration; or  

• for petrol and oil, the timing shall be the time 
the petrol and oil business co-ordinator sells 
such petrol or oil.  

The tax declaration, assessment and payment on 
goods shall be conducted on a monthly basis or at 
the same time as import duty is declared with  
respect to imported products.  Taxpayers shall be 
refunded tax already paid in circumstances  
including where imported goods are stored (at a 
border gate under customs supervision), and then 
re-exported, or goods are temporarily imported 
for re-export or for participation in fairs or  
exhibitions.    

If you are concerned that your products may be 
affected by this new law and/or should be entitled 
to a tax rebate, please do contact us for  
clarification and a closer review of the law as  
applicable to your circumstances. 

 

Revised Minimum Wage Rates For 
Vietnamese Employees Working 
For Enterprises With Foreign 
Owned Capital And Foreign  
Organisations  
From 1 January 2011, Decree No. 107/2010/
ND-CP setting out revised minimum wage 
rates for Vietnamese employees working for 
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foreign bodies and organisations, international organisations and foreign individuals in Vietnam (Decree 107) 
came into effect.  

The rate of pay depends upon the region in which the employee is engaged and is listed in the Decree.  
Briefly, Zone I comprises urban Hanoi and Ho Chi Minh City (HCMC), Zone II outer HCMC and much of 
Hanoi, Binh Duong and Dong Nai provinces, Da Nang, Hai Phong etc moving into progressively less urban 
and developed areas through Zones III and IV. 

We set out below a comparison table between Decree 107 and its predecessor legislation - Decree No. 
98/2009/ND-CP (Decree 98), including the percentage increase in the new wages from the old ones:  

 
It is probably useful, at this juncture, for foreign investors to bear in mind that inflation is currently running at 
a little over 12% per annum, and the Vietnam dong devalued on 11 February 2011 by an effective 9.3%.  

Area No. Minimum Wage Rate pursuant 
to Decree 98 

Minimum Wage Rate pursuant 
to Decree 107 

Percentage Increase 

I. VND 1,340,000/month VND 1,550,000/month 15.67% 
II. VND 1,190,000/month VND 1,350,000/month 13.44% 
III. VND 1,040,000/month VND 1,170,000/month 12.5% 
IV. VND 1,000.000/month VND 1,100,000/month 10% 


