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Dear Readers, 

We welcome you to this latest edition of the Frasers’ Newsletter and offer all best wishes for a Happy New Year 
for 2012, and the lunar new year, and trust that the Year of the Dragon will be a successful and auspicious one 
for you. 

Turning to legal developments, we report on significant changes to the Civil Proceedings Code which came into 
force from the beginning of this year.  Changes such as the abolition of time limits in certain categories of claims 
are likely to lead to an increase in litigation in certain areas, and we are interested to note the new right to  
challenge and review decisions of the People’s Supreme Court, an initiative which we welcome in the ongoing 
development of Vietnam’s judicial system. 

In other developments: 

 We look at Circular 31 which implements Decree 46 on foreign labour in Vietnam, whilst it provides some 
relief for employers it also demonstrate the legislators’ narrow interpretation of the legislation and by no 
means clarifies all of the outstanding queries; 

 For those interested in the construction sector, the introduction of model form contracts for construction 
consultancy work and general construction will be relevant, and we report on the content and application of 
these contracts; and 

 Following our recent examination of the law relating to enterprise bonds in our November 2011  edition, we 
turn to new regulations governing government bonds swaps: terms and conditions applicable to swaps and 
the procedures. 

We trust that you find this edition of the newsletter an interesting read and welcome any feedback or comments 
you may have on any of our topics.  Our address for comments is newsletter@frasersvn.com. 

Whilst we aim to provide a useful update on new legislation, Frasers’ Newsletter does not constitute  formal  
legal advice. Should you feel that you require further information on any of the issues in this edition of the 
Newsletter, please contact us at the address above or via your usual Frasers’ legal adviser. 

New Guidance on Foreign Labour Controls - Making Decree 46 Workable? 

Earlier in 2011, the Government introduced amending legislation governing foreign labour controls in Vietnam.  
As reviewed in our July/August edition, Decree No. 46/2011/ND-CP dated 17 June 2011 (Decree 46) amended 
Decree No. 34/2008/ND-CP dated 25 March 2008 (Decree 34), but gave rise to significant concerns from  
employers that it would lead to more procedural encumbrances in the recruitment and employment of foreign 
employees in Vietnam.  Foreign business groups, in particular, have collated information on the particular areas 
of concern: extension of work permits, eligibility for exemption from work permits and succession planning for 
Vietnamese employees (amongst other issues) for discussion with Vietnamese legislators and have hoped for a 
favourable response.  The implementing legislation has been keenly anticipated in the hope that it will clarify 
how significant areas of Decree 46 will be implemented, and that it might clarify (and in some cases tactfully 
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amend) the wording of Decree 46 and its workability in practice.   

On 3 November 2011, the Ministry of Labour, War Invalids and Social Affairs promulgated such legislation in the 
form of Circular No. 31/2011/TT-BLDTBXH guiding Decree 34 and Decree 46 (Circular 31). However, whilst it  
provides clarification in some areas, Circular 31 still does not clarify many of the ambiguous and impractical  
issues arising from Decree 46. 

Work permit first, then start work 

As stipulated in Decree 34, Circular 31 reiterates the requirement that an employer and a foreign employee must 
only sign a labour contract after the foreign employee obtains a work permit. Furthermore, Circular 31 also 
states that such contract must be entered into prior to the proposed first working day of the foreign employee.  
The regulation emphasises that the foreign employee is not  entitled to commence working before being granted 
the work permit in any circumstances, including any suspension caused by the authority in the process of 
granting a work permit.   

This provision is a strict one, and will have resourcing implications for employers of foreign employees as  
processing of work permits can take a considerable amount of time, factoring in the obligation to advertise the 
post and the administrative processing time. 

Lack of clarity on exemptions from the requirement for a work permit partly solved 

Although Decree 46 broadened the new categories of exemption where foreign workers do not require work 
permits, there are concerns about how such cases should be interpreted, particularly: 

Under Decree 46, a foreigner being a “head of a representative office or head of a project office, or who is  
appointed by a foreign non-Governmental organisation as representative of its operation in Vietnam” shall not 
be required to obtain a work permit.  However, it was unclear from the wording of Decree 46 whether the head 
of a representative office of a business entity (rather than a NGO entity) would be covered in such case.  Circular 
31 clarifies the phrasing of Decree 46 as follows: “a foreigner who is head of a representative office or head of a 
project office, or who is appointed by a foreign non-Governmental organisation as representative of its  
operation in Vietnam means the foreigner specified in the licence for establishment of the representative office, 
the licence for establishment of the project office or the licence for operation of the non-Governmental  
organisation licensed to be established and operate in accordance with the law of Vietnam”.  Such explanation 
seems to express a strict view of the legislator which narrows the scope of application of such clause to the  
representative offices of non-Governmental organisations only. 

Decree 46 also includes an exemption for foreigners “transferring internally within an enterprise which is within 
the scope of the list of 11 Sectors named in Vietnam’s WTO Commitments on Services (List)”.  There remains a 
question about whether an enterprise having its business activities falling both inside and outside the scope of 
services set out in the List is included in this exemption.  Unfortunately, Circular 31 remains silent on the  
intra-corporate transferee exemption and we must await further official clarification on this point in the future. 

Apprenticeship contract is no longer compulsory 

One of the strongest critical debates arising from the promulgation of Decree 46 has been the compulsory  
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requirement for an “apprenticeship contract” with a Vietnamese employee expected to substitute the relevant 
foreign employee, in the application for an extension of a work permit.  Such requirement has been criticised for 
being inconsistent with the Labour Code and to be impractical when applying to managerial positions, for  
example: chief executive officer or chief financial officer.  Given the significant concerns about this requirement 
from the business community, Circular 31 expresses a welcome clarification on this point, giving employers, 
when submitting a dossier for the extension of a work permit, a second choice besides the apprenticeship  
contract being a document proving that the employer has already implemented a plan training Vietnamese  
nationals to eventually undertake the work the foreigner is currently undertaking.  

Although Circular 31 no longer requires the employer to enter into an apprenticeship contract as a compulsory 
document, it insists on full compliance by employers with the foreign employee replacement plan (which is in 
fact already referred to in the existing Labour Code), by requiring that the information provided in such plan 
must comprise details of the number of people required to be trained for each job, the duration and form of the 
training, the location of the training, how it was organized, and its results. 

Amendments to the Civil Proceedings Code 

Recently, the National Assembly has passed Law No. 65/2011/QH12 amending and supplementing a number of 
articles of the current Civil Proceedings Code (the Amended Code). the original Civil Proceedings Code was 
passed by the National Assembly on 15 June 2004, came into force on 1 January 2005 (2005 Code), and has  
governed the order and procedures for the resolution of civil disputes and civil petitions for the past seven years. 
The Amended Code introduces several significant changes worthy of discussion, which we review in this article.  
The Amended Code came into effect on 1 January 2012. 

Expansion of the scope of civil disputes or lodgements under the court’s jurisdiction 

Compared to the 2005 Code, the Amended Code expands the courts’ jurisdiction over an additional number of 
civil affairs. Under the Amended Code, the following disputes and petitions shall be subject to the jurisdiction of 
the civil courts:  

(a) Disputes regarding, and petitions for, a declaration that a notarised document is invalid;   

(b) Disputes in relation to assets seized for judgment execution in accordance with the laws on the execution of 
civil judgments; 

(c) Disputes in relation to results of assets auctions, payment of expenses for selling and buying auctioned  
assets in accordance with the laws on execution of civil judgments; 

(d) Petitions for determination of ownership or the right to use; division of property under multiple ownership 
for judgment execution in accordance with the laws on execution of civil judgments. 

Some of these additions are not entirely new to the current legal system in Vietnam as the Law on  
Notarisations of 2006 and the Law on Civil Judgements Execution of 2009 have authorised the civil courts to  
exercise their jurisdiction over the above listed disputes and petitions.  However, these amendments have the 
effect of bringing the laws on civil dispute resolution into conformity with the other available legal instruments. 
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Jurisdiction over specific decisions by official bodies or organisations 

The Amended Code also gives the court jurisdiction over certain specific decisions of bodies or organisations. 

Pursuant to the 2005 Code, when a competent court discovers that decisions issued by other bodies or  
organisations infringe upon legitimate rights and benefits of concerned parties to on-going civil proceedings  
actions, the courts are not entitled to set aside those decisions but are only allowed to make a request, instead, 
for a revocation of those decisions by those bodies and organisations themselves.  This provision has been  
criticised for causing delays and not ensuring the protection of the legitimate rights and benefits of parties  
involved in a timely basis as argued by the People’s Supreme Court in its Proposal No. 135/TTr-TANDTC dated 09 
August 2010 for the amendments and supplementations to the Civil Proceedings Code (the Proposal). 

For these reasons, under Article 32a of the Amended Code, the court is authorised to set aside decisions of  
bodies or organisations, and their authorised officers, which are clearly inconsistent with the law and infringe 
upon legitimate rights and benefits of parties to civil actions and/or lodgements. 

However, the Amended Code does not provide the detail for these procedures, and we await further guidelines 
on procedures for the execution of the court’s judgments by the relevant bodies or organisations. 

Change in time-limits for initiation of an action or for lodgement of a petition 

Abolition of time limits in certain classes of actions 

An important change wrought by the Amended Code is the extension of time limits for certain types of action.  
Time limits are entirely abolished, under Article 159.3(a) of the Amended Code, for the following types of  
disputes: 

(a) disputes relating to ownership; 

(b) disputes relating to reclamation of assets controlled or possessed by the other, and  

(c) disputes relating to land use rights in accordance with the Law on Land. 

Other disputes which fall within the civil courts’ jurisdiction, such as disputes in relation to civil contracts, which 
are not within the ambit of Article 159.3(a) above, are still subject to a time-limit of two years, save where  
specifically provided by other laws. 

However, it is a cause for concern that there are no definitions in the Amended Code of: “disputes  
relating to ownership”, “disputes relating to reclamation of assets controlled or possessed by the other” and 
“disputes in relation to civil contracts”.  The result is that the terms are too vague to draw distinctions between, 
and thus to determine whether or not the dispute is subject to a time-limit and whether the time–limit has  
expired.  Further official clarification will be required and we will update our readers accordingly. 

Time-limit calculation 

The method for calculating time-limits has also been completely changed.  With effect from the introduction of 
the Amended Code, time-limits shall commence as from the date when an individual, body or organisation  
becomes aware of an infringement of its legitimate rights and benefits under the Amended Code. 
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Under the 2005 Code, the time-limit for initiating a legal action has been as from the date on which the  
legitimate rights and interests of an individual, body or organisation, public interests or interests of the State are 
infringed.  However, the effect of this provision in practice has been that, in some circumstances, parties to civil 
transactions may, through no default of their own, have not discovered the infringement of their legitimate 
rights and interests within the compulsory time-limits and have subsequently lost their right to initiate a civil 
action due to expiry of the relevant compulsory time-limit.  

The amended provision is more favourable for the parties to the action as the time-limit only starts to run upon 
awareness of the infringement by the infringed parties.  

However, the Amended Code is vague on details such as how to define, to present evidence and/or to  
demonstrate the accurate point of time when the parties became aware of the infringement of their legitimate 
rights and benefits.  We hope that this will be clarified in implementing regulations shortly. 

Returning applications for the initiation of an action and suspension of civil cases 

The expiry of a time-limit for the initiation of an action will no longer be sufficient reason for refusing to accept 
an application to commence a legal action. In this event, the court office is required to accept the application, 
but shall suspend the civil action if the time-limit has actually and duly expired.  

The argument for this amendment is that the right to initiate an action is a fundamental right of civil parties, and 
the court must therefore accept all such applications.  The legislators deem that the discharge of an obligation by 
an obligee, because of the expiry of a time-limit, should be determined by the court and not an administrative 
office.  Whilst this is a laudable aim, without extra court resources we fear that this will result in delays to court 
processes whilst they deal with the additional cases that this will generate. 

Special proceedings for reviewing decisions issued by the Judicial Council of the People’s Supreme Court 

Under previous legislation, judicial review decisions and decisions in new trials issued by the Judicial Council of 
the People’s Supreme Court have not been subject to review.   

However, one of the conclusions emanating from the Proposal is that the practice of civil dispute  
resolution demonstrates that a decision of the Judicial Council of the People’s Supreme Court’s may not be  
accurate and appropriate at all times.  The Amended Code therefore establishes an entirely new procedure for 
contesting and reviewing a judicial review decision or a decision in a new-trial which has been issued by the  
Judicial Council of the People’s Supreme Court. 

Grounds for initiating the special proceedings are the same as the grounds for protest on the basis of the  
procedures for judicial review and for a new trial procedure, including: 

(a) a serious breach of law; or 

(b) fresh evidence which may change the fundamental contents of a decision of the Judicial Council of the  
People’s Supreme Court and which was previously unknown to the parties or the People’s  
Supreme Court and parties when such a decision was made. 

The right to request the special proceedings may be initiated in the following ways: 
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(a) Request of the Standing Committee of the National Assembly;  

(b) Proposal of the Committee of Justice under  the National Assembly;  

(c) Proposal of the Director of the People’s Supreme Procuracy; or  

(d) Recommendation of the Chief Justice of the People’s Supreme Court. 

The Procedures for the special proceedings are as follows: 

(a)  Prior to the trial 

In the event of a request of the Standing Committee of the National Assembly:  

The Chief Justice of the People’s Supreme Court is responsible for organising an examination of the dossier 
of the case in question, verification and collection of documents and evidence, and issuance of a report to 
the Judicial Council of the People’s Supreme Court for the review of the relevant decision.  This must be 
carried out within four months from the date of the request by the Standing Committee of the National 
Assembly. 

In the event of a proposal of the Committee of Justice under the National Assembly; a proposal of the  
Director of the People’s Supreme Procuracy or a recommendation of the Chief Justice of the People’s  
Supreme Court: 

The Chief Justice of the People’s Supreme Court is responsible for the issuance of a report to the Judicial 
Council of the People’s Supreme Court for consideration of the proposals or recommendation. 

In the event that the Judicial Council of the People’s Supreme Court agrees with the proposals or  
recommendations, the Judicial Council of the People’s Supreme Court shall issue a decision authorising the 
Chief Justice of the People’s Supreme Court to examine the dossier of the case, to make a report for the 
Judicial Council of the People’s Supreme Court’s consideration and decision.  

The Chief Justice of the People’s Supreme Court is responsible for organising an examination of the dossier 
of the case in question, verification and collection of documents and evidence, and issuance of a report to 
the Judicial Council of the People’s Supreme Court for the review of the decision in question within four 
months from the date of the decision of the Judicial Council of the People’s Supreme Court; 

In the event that the Judicial Council of the People’s Supreme Court disagrees with the proposals or  
recommendations, it shall make an announcement in writing clearly indicating reasons. 

(b) At trial: after hearing the report of the Chief Justice of the People’s Supreme Court, the opinion of the  
Director of the People’s Supreme Procuracy and involved and summoned individuals, bodies and  
organisations, if any, the Judicial Council of the People’s Supreme Court will make its decision which may 
include the following options: 

(i) Setting aside the decision of the Judicial Council of the People’s Supreme Court, setting aside the  
judgment and/or decision which has come into effect, and deciding the substance of the case; 
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(ii) Setting aside the decision of the Judicial Council of the People’s Supreme Court, setting aside the judgment 
and/or decision which has come into effect but exposes breaches of law, and deciding the liability for  
compensation of the People’s Supreme Court issuing the decision which seriously breaches the law and 
has been set aside due to its deliberate or unintentional faults or deciding on a reimbursement of the asset 
value in accordance with the law. 

(iii) Setting aside the decision of the Judicial Council of the People’s Supreme Court, setting aside a judgment 
and/or decision which has come into effect which exposes breaches of the law and transferring the dossier 
of the action to the court at a lower level to determine in accordance with the law. 

A decision of the Judicial Council of the People’s Supreme Court will be carried if voted for by at least three-
quarters of the members of that Judicial Council. 

Introduction and Use of Model Contracts in the Construction Sector 

Of note to companies involved in infrastructure projects are two new circulars designed to bring greater  
documentary conformity and rigour to the contracts entered into for construction works and construction  
consultancy work. 

On 28 June 2011, the Ministry of Construction (MOC) issued two new circulars dealing with  model contracts in the 
construction industry: Circular No. 08/2011/TT-BXD on guidance for model contracts for certain construction  
consultancy jobs (Circular 08); and Circular No. 09/2011/TT-BXD on guidance for model contracts for construction 
works (Circular 09). These circulars took effect on 15 August 2011, but do not affect contracts signed before the 
effective date. 

Scope of regulations 

Both those model contracts are applied compulsorily to projects with 30% or more state capital.  
However, Circular 09 deals with the model construction contract, while Circular 08 provides a model  
contract for certain construction consultancy jobs, including consultancy on work construction surveys,  
establishing investment projects and creation of economic-technical reports, and construction design (Construction 
Consultancy). 

The MOC also encourages individuals and organisations with less than 30% state owned capital whose business is 
engaged in the construction consultancy and construction areas to apply the provisions of the regulations created 
under these Circulars to their contracts. 

Guidance on application 

The model contracts under Circular 08 and Circular 09 consist of two parts: Grounds for contract signing, and  
clauses and conditions of the contract. When applying these model contracts, parties are required to base  
negotiations on the principles set out in  the provisions of Decree No. 48/2010/ND-CP issued by the Government 
dated 7 May 2010 on contracts in construction activities (Decree 48)1 to reach an agreement in the contract.   
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Pursuant to Circular 09, the parties must comply with Decree 48 to reach agreement in construction works 
agreements on specific provisions about job and work volumes, hiring of consultancy services, advance contract 
payment levels, contract performance security, warranty levels, payment schedules, payment levels for each 
payment installment, suspension duration, time of contract termination, work warranty period and similar  
cases.  

Importantly, with respect to the contract price, the parties are no longer required to comply with the winning 
tender price (in the case of tendering) or the approved estimated budget (in the case of appointment of a  
contractor) as stipulated in Decree 48. Instead, the parties can agree the contract price based on the nature of 
the contract. 

However, Circular 08 does not provide for any specific provisions in the Construction Consultancy  
agreements which are required to comply with Decree 48.  The parties therefore are entitled to agree most of 
the provisions based on the model contract, such as contract price, the advance payment level, payment  
schedule, payment installments, contract performance security, time of contract settlement, effective duration 
of the contract, percentage of the contract price, termination of the contract, etc.  

The model contracts 

The model contracts under both Circulars focus principally on requirements for product quality and  
contractors’ obligations in order to specify these clearly and bind contractors to their responsibilities and duties 
in relation to construction activities and Construction Consultancy.  

The goal of these regulations is to solve the current violations by contractors involved in projects using State 
capital resulting from the lack of binding agreement between parties and insufficient contract documentation. 

New Regulations on Government Bonds 

On 9 November 2011, the Ministry of Finance (MOF) issued Circular 150/2011/TT-BTC containing new  
regulations dealing with Government bond swaps, bond registration and depository and listing procedures 
(Circular 150). 

Circular 150 applies to the State Treasury, owners of swapped bonds, the Hanoi Stock Exchange (HNX),  
Vietnam Securities Depository (VSD) and other related organisations or individuals. 

In accordance with Circular 150, a bond swap is defined as a simultaneous sale and purchase of two different 
bonds from the same issuer at the same time for stock and/or bond portfolio restructuring.  Circular 150 applies 
only to Government Bonds. 

Principles, conditions, terms of and manner of bond swapping 

Pursuant to Circular 150, bond swapping must be carried out in compliance with the following principles: 

 be implemented according to the Bond Swapping Plan approved by the relevant authority; and 

 must ensure transparency and price parity with the market during the bond swapping process. 
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In addition, bond swapping must also comply with the legal regulations of the government and the provisions of 
Circular 150. 

Circular 150 regulates the conditions and terms of bond swapping as follows:  

 swapped bonds (means bonds outstanding but selected to be swapped with bonds initially or additionally 
issued2): 

 must be listed on the HNX with a remaining maturity of at least one year; and 

 must not be bound by any secured transaction at the time of the swap. 

 swappable bonds (means bonds initially or additionally issued and selected to be swapped with outstanding 
bonds): 

 Where the bonds are additionally issued, they must be listed on the HNX and satisfy the terms and 
conditions applicable to outstanding bonds.  

 Where the bonds are first issued, the maturity of the bonds issued must be one year or more. Terms 
and conditions applicable to these bonds shall be regulated by the State Treasury on the basis of an 
agreement with the bond holders.  

Under Circular 150, bond swaps will be implemented in either of the following methods: 

 The State Treasury will issue new bonds with covenants decided by the State Treasury after negotiation 
with bondholders to swap with currently floating bonds; or 

 The State Treasury will issue supplementary bonds with covenants similar to those attached with a  
currently-floating bond to swap with another floating bond. 

Interest rates and process for bond swap 

Under Circular 150, the discount rate bracket used to identify the price of swapped bonds and swappable bonds 
in each swap tranche shall be determined by the Ministry of Finance. The specified discount rate shall be 
determined on the basis of negotiation and consent by, and between, the State Treasury and the bondholder
(s), always subject to the stipulated interest rate range. 

Information about the bond swap will be published by the State Treasury on the Ministry of Finance’s and 
HNX’s websites at least 10 days prior to the day of the swap.  Following the public notice of the bond swap, 
owners of the mandatorily swapped bonds shall file an application for bond swapping with the State Treasury.  
Based on the application and terms and conditions of bonds to be swapped, the State Treasury will agree with 
the bondholders the terms of the bonds including: the discount rate, the date of the swap, the remaining  
maturity of the bonds, the price of the bonds and the swapping ratio in accordance with the provisions of  
Circular 150. The number of bonds registered for swapping in the depository accounts by the bondholders will 
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simultaneously be frozen.   

If the State Treasury and the bondholders reach an agreement, the bond swap will take place on the basis of 
this agreement.  

If no agreement is reached, then the VSD will unfreeze the registered bonds for swapping.  These are not then 
swapped. 

Other provisions 

Circular 150 also provides that, within five working days after completion of a swap tranche, the State Treasury 
must report the swap results to the Ministry of Finance.  

A point worth noticing in Circular 150 is that the costs of arranging the bond swap will be paid from the State 
budget deposited in the State Treasury.  The maximum fees chargeable for the bond swap shall not exceed 
0.01% of the par value of the bonds successfully swapped.  

The bondholders are obliged to ensure that the accounting for swapped bonds and swappable bonds shall be 
conducted in accordance with the laws.  

Circular 150 came into effect on 24 December 2011. 
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